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Rule 42. Voluntary Dismissal

(a) Dismissal in the District Court.  Before an appeal has
been docketed by the circuit clerk, the district court
may dismiss the appeal on the filing of a stipulation
signed by all parties or on the appellant’s motion with
notice to all parties.

(b) Dismissal in the Court of Appeals.  The circuit clerk
may dismiss a docketed appeal if the parties file a signed
dismissal agreement specifying how costs are to be paid
and pay any fees that are due.  But no mandate or other
process may issue without a court order.  An appeal
may be dismissed on the appellant’s motion on terms
agreed to by the parties or fixed by the court.
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Practice Note
Request to Withdraw Appeal or Petition.  An appellant or petitioner may request to withdraw an appeal or petition at any time before
decision, and the request will be granted in all but the most unusual circumstances.  An opposing party is ordinarily expected to consent
to the withdrawal on terms requiring each party to bear its own costs on appeal.  A stipulation of the parties that a case is withdrawn may
refer to a settlement agreement, but the stipulation should not include the terms of the settlement.

Rule 43.  Substitution of Parties

(a) Death of a Party.

(1) After Notice of Appeal Is Filed.  If a party dies af-
ter a notice of appeal has been filed or while a pro-
ceeding is pending in the court of appeals, the
decedent’s personal representative may be substi-
tuted as a party on motion filed with the circuit
clerk by the representative or by any party.  A party’s
motion must be served on the representative in
accordance with Rule 25.  If the decedent has no
representative, any party may suggest the death on
the record, and the court of appeals may then direct
appropriate proceedings.

(2) Before Notice of Appeal Is Filed —  Potential
Appellant. If a party entitled to appeal dies before
filing a notice of appeal, the decedent’s personal rep-
resentative —  or, if there is no personal represen-
tative, the decedent’s attorney of record —  may
file a notice of appeal within the time prescribed
by these rules.  After the notice of appeal is filed,
substitution must be in accordance with Rule
43(a)(1).

(3) Before Notice of Appeal Is Filed — Potential
Appellee. If a party against whom an appeal may
be taken dies after entry of a judgment or order in
the district court, but before a notice of appeal is
filed, an appellant may proceed as if the death had
not occurred.  After the notice of appeal is filed,
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substitution must be in accordance with Rule
43(a)(1).

(b) Substitution for a Reason Other Than Death.  If a
party needs to be substituted for any reason other than
death, the procedure prescribed in Rule 43(a) applies.

(c) Public Officer: Identification; Substitution.

(1) Identification of Party.  A public officer who is a
party to an appeal or other proceeding in an offi-
cial capacity may be described as a party by the
public officer’s official title rather than by name.
But the court may require the public officer’s name
to be added.

(2) Automatic Substitution of Officeholder.  When a
public officer who is a party to an appeal or other
proceeding in an official capacity dies, resigns, or
otherwise ceases to hold office, the action does not
abate.  The public officer’s successor is automati-
cally substituted as a party.  Proceedings following
the substitution are to be in the name of the sub-
stituted party, but any misnomer that does not af-
fect the substantial rights of the parties may be
disregarded. An order of substitution may be en-
tered at any time, but failure to enter an order does
not affect the substitution.

Rule 44.  Case Involving a Constitutional Question
When the United States Is Not a Party

If a party questions the constitutionality of an Act of
Congress in a proceeding in which the United States or its
agency, officer, or employee is not a party in an official ca-
pacity, the questioning party must give written notice to
the circuit clerk immediately upon the filing of the record
or as soon as the question is raised in the court of appeals.
The clerk must then certify that fact to the Attorney Gen-
eral.
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